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AGENCY WORKER POLICY & GUIDANCE (SCHOOLS)
	Summary:

· Be mindful that from day one agency or supply workers are entitled to equal treatment in terms of being informed of vacancies and having access to the same amenities as ‘direct’ employees.
· Be aware that after 12 weeks in the same role agency or supply workers will qualify for equal basic terms and conditions of employment as a directly recruited employee in the same job (see Appendix 1)


1. 
Introduction

1.1. The main purpose of the Agency Workers Regulations (AWR) is to ensure that temporary agency/supply workers receive appropriate protection through:-

· the application of the principle of equal treatment and to,  

· address unnecessary restrictions and prohibitions on the use of agency work.  

1.2.
In order to qualify for equal treatment, the agency worker must be provided through an employment business; agency and/or umbrella company and not be 'genuinely self employed.' 
1.3    The school should be aware that under the AWR the employment agency or business is required to comply with additional regulations when supplying a worker for a position that involves working with a vulnerable person (the definition of vulnerable includes a person under the age of 18). This means the employment agency or business should be able to demonstrate and/or provide the school:
· with copies of relevant qualifications of the worker
· with at least two references from non relatives of the worker

· with assurance that they have taken every reasonable and practicable step to ensure the worker is suitable for a position at the school, including the completion of a satisfactory enhanced Disclosure and Barring Service check.

2.
Day one rights

2.1
Access to job vacancies

2.1.1
From the first day of ‘hire’ agency workers (including supply teachers) are entitled to equal treatment in terms of being -
· informed of vacant posts within the organisation

· given the right of access to the same amenities and facilities as 'direct' employees such as a restaurant, prayer room, staff room and car parking space
2.1.2
Agency workers will have the right to access Nottingham City Council and school vacancies through visiting the Council’s Recruitment Portal at http://jobs.eastmidlandssharedservices.org/Nottingham.  They will be able to apply for these vacancies up until the end of the assignment with the Council or school, even if the closing date and interview occurs after this time. 
2.1.3
If a service area or school is being restructured, and colleagues ‘at risk’ are ring-fenced for any new posts created, in order to mitigate redundancies agency workers will not be able to apply for these posts until they are released for open recruitment

2.2      Access to facilities and amenities

2.2.1
Agency workers will have the right to access the same facilities and amenities as permanent City Council and school colleagues, such as a staff room and cycle facilities. If the agency worker wishes to bring their car into work, although they will not be able to join the Scheme on an annual basis via a monthly salary sacrifice deduction they will be able to pay either the daily or monthly charge as detailed in the WPC Scheme (for further information please contact wpc@nottinghamcity.gov.uk)
3.
Health and Safety

3.1
The school, as the hiring organisation, has legal responsibilities towards agency workers’ health and safety, since they could be affected by its activities in much the same way as employees. 

3.2
The school is also responsible for undertaking appropriate risk assessments, which includes the provision of any relevant induction, information, instruction, supervision, procedures, training and Personal Protective Equipment (PPE) connected with the Agency Workers Health and Safety.

3.3
Agency Workers cannot be charged for any costs incurred as a result of the need to protect their Health and Safety, such as PPE4

4
After 12 calendar weeks in post

4.1
Under the AWR, an agency worker who works in the same role with the Council for 12 calendar weeks will qualify for equal basic terms and conditions of employment as a directly recruited employee in the same job. 

4.2.
For the purpose of calculating the 12-week qualifying period, any week during which the agency worker works on the assignment is counted as a calendar week. For example, if an agency worker works for one day a week on an assignment, after 12 weeks they will have completed the qualifying period.  A calendar week is any period of seven days, with the qualification period starting on the first day of the assignment.  
4.3
The agency worker will be entitled to equal treatment in terms of:-

· basic terms and conditions (pay; working time duration; night work; rest periods/breaks; and contractual annual leave); 

· pay includes such remuneration as basic pay; fees and commission; overtime and shift allowances; and vouchers (for example for eye tests).

4.4
It should be noted that agency workers are not entitled to receive the essential user car allowance.
4.5
In addition, pregnant agency workers are also entitled to paid time off for antenatal care and, potentially, paid time off during an assignment if it is unsuitable for pregnant workers. It is the agency’s responsibility to seek alternative work for the worker if a health and safety risk means that the assignment is unsuitable, and to pay her for the duration of the assignment if no suitable alternative work is available.
4.6 The agency worker will be compared to 'direct hires':

· a directly employed comparator engaged in the same or broadly similar work (and where relevant) requiring similar level of qualification and skills   

4.7 After 12 calendar weeks, the 'clock' is broken:
· after a break of 6 weeks

· upon commencement of substantially different role
4.8
Whether or not the role is substantially different will depend on such factors as:
· the skills and competences used

· rate of pay

· location 

· the line manager

· working hours

· training required and any specific qualifications

· the equipment involved

4.9
The 12-week period does not need to be continuous. Certain breaks will ‘pause’ the time during which the worker accrues service, and he or she will resume accumulating service on return from the break.

4.10
Absences during which the qualification period will ‘pause’ are those due to:

· breaks between assignments of not more than six weeks; 

· jury service of up to 28 weeks; 

· sickness absence of up to 28 weeks; 

· annual leave; 

· client imposed leave

· industrial action
4.11
If an agency worker is absent for a reason related to:
· pregnancy 

· maternity leave
· childbirth 

· paternity 

· adoption leave 

the 12-week period will continue to accrue throughout the absence period
4.12
It should be noted that manipulating the use of agency workers to avoid equal treatment, if challenged, may result in fines of £5,000 per instance.

4.13
Appendix 1 shows the terms and conditions that agency workers will be entitled to after the 12 week qualifying period.

5.
Holiday entitlement

5.1
The Conditions of Service for School Teachers in England and Wales (The Burgundy Book) does not make provision for annual leave.
5.2
For non-teaching employees, Nottingham City Council gives more than the statutory minimum holiday entitlement (28 days or 5.6 weeks per annum including bank holidays). 

5.3
Nottingham City Council offer a basic of 33 days for support staff employees under scale point 30; 35 days for those over scale point 30 (inclusive of Bank Holidays).
5.4
The school who is hiring the agency worker will be responsible for checking the basic annual leave entitlement (including bank holidays) of the comparator post. 

6.
Restrictions 

6.1
Agency workers should only be used as a last resort; alternative solutions considered and in any event should only be hired for 12 weeks or less within Nottingham City Schools unless there is a business reason to extend beyond that period. It is good practice to complete a business case in each and every case before an arrangement is agreed.  The head teacher and governing body will need to be satisfied with the reasons for this extension. 

6.2
If agreement is given to procure an agency worker they should not be hired for any longer than 12 weeks and where possible assignments should be shorter than this unless there is a business reason to extend beyond that period.  

7.
The use of consultants

7.1
If a post is filled by a consultant who is genuinely self employed, (i.e. they have not been introduced to the school by an employment agency/business), and then this policy (including Day One and Week 12 rights) will not apply.

7.2
However, if a post is filled by an individual procured through an employment agency or business then this policy will apply.  
8.
Consultation requirements

8.1
As part of the requirement for employers to engage in collective consultation in line with Section 188 of the Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA), the AWR imposes the obligation for the authority to provide a range of information about Agency Workers to ‘appropriate employee representatives’ (i.e. recognised Trade Unions). This will also apply in a school setting.

8.2
A summary of temporary Agency Workers currently hired to work for Nottingham City Council will therefore be provided with each S188 notification.  This will include the numbers working for and under the supervision/direction of Nottingham City Council/school; where they are working (broken down by Area and team in school as appropriate) in addition to an explanation as to the type of work that they are undertaking (including job title and a brief description of tasks if necessary.) 
Appendix 1

Agency Workers Terms and Conditions – after 12 weeks qualifying period

	Included
	Impact on agency workers

	Basic pay 
	School will have to pay agency worker same grade (minimum SCP) as  comparator

	Holiday pay
	Agency worker will be entitled to same leave as   comparator

	Overtime
	School will have to pay agency worker same overtime rate/allowance  as comparator

	Shift allowances
	School will have to pay agency worker same shift allowance  as comparator

	Personal bonus
	No impact as not paid to school employees

	Customer & practice payments
	All payments are covered by the pay policy

	Vouchers
	No impact as NCC do not pay luncheon vouchers or similar

	Paid time off for antenatal care
	School will need to allow pregnant agency workers paid time off work


	Not included

	Any payment by the way of pension, allowance or gratuity in connection with the worker’s retirement or as a compensation for ‘loss of office’, including essential user car allowance

	Any bonus, incentive payment or reward which is not directly attributable to the amount or quality of the work done by the worker (and which is given to a worker for a reason other than the amount or quality of work done such as to encourage the worker’s loyalty or to reward the worker’s long term service)

	Occupational sick pay

	Maternity/paternity or adoption pay

	Redundancy and notice pay

	Payments/rewards linked to financial participation schemes

	Advances or loans

	Share schemes

	Staff discounts

	Salary sacrifice

	Payment for time off for Trade Union duties

	Guarantee payments if laid off

	Advances in pay or loans

	Private Health Insurance
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