School strike FAQs January 2023

The following FAQs are intended to assist school leaders with queries arising from the National Education Union strike days announced for February and March 2023. It should be read in conjunction with the DfE’s document ‘Handling strike action in schools - Guidance for school leaders, governing bodies and employers – January 2023’ which includes additional information, and with the Council’s Health and Safety advice.
1. Is it reasonable for employers to ask their staff who are members of the unions in advance if they intend to take strike action?
Yes. Employers need to make contingency plans and to do so need to ascertain where the impact of the action will be. Therefore it is reasonable to ask the question but employees do not have to answer and the employer should not put pressure on them to do so.

It is worth remembering that many employees will be unsure as to whether to take action and also hopeful that the action will not be necessary. Therefore they may not decide to take action until the day of the strike.

2. What about employees on annual leave on a day on which industrial action is taking place?
Not applicable for the NEU strike, as teachers do not have annual leave. If support staff, entitled to annual leave during term time, request leave on a strike day, this should be considered by their manager in the usual way; however, this should not be for the purpose of joining colleagues on picket lines. A different approach would be advised if the support unions were also striking. 
3. What about employees on sick leave?
Employees who are absent on account of sickness before industrial action starts should be assumed to be on sick leave, providing that the necessary certification is produced. If the employee reports as sick on the day the action starts, the school will need to make its own assessment, taking into account any evidence that the employee can provide, whether he or she should be regarded as on sick leave or on strike.

The Council has previously put in place revised arrangements for reporting sickness immediately before and during a period of industrial action, requiring that all periods of absence should be supported by a doctor's certificate from the first day of absence, for which the school would have to pay any reasonable charge made. . In such cases, it would be advisable for the authority to offer to pay for any charge made by the doctor to ensure that the change in the sickness reporting arrangements are seen to be fair and reasonable in the circumstances. Realistically, it is unlikely that surgeries will have the capacity to provide these and patients may struggle to contact them. 
Schools are advised to ensure that all staff are aware of absence reporting arrangements and may want to ensure that anyone ill on a strike day is required to speak directly to the senior leader in charge, in order for the circumstances to be assessed.
4. What if, due to the closure of a school due to industrial action, an employee needs to take time off to care for their dependent children?
In these circumstances, a combination of paid and unpaid leave may be appropriate depending on the employee’s record and the school’s approach to leave for dependents in relation to the Other Leave Policy. It should be borne in mind that there is at least 2-weeks’ notice of the strike dates, allowing time for alternative arrangements to be made, and the ‘urgency’ of the situation does not apply.
Schools are advised to discuss with staff members the expectation that they will make every effort to arrange alternative childcare. Previous advice, in relation to COVID lockdown, also applies: namely, that the headteacher had a conversation with the staff member concerned to explore whether they were able to share the caring responsibilities with a partner, relative or friend. Each case should be considered on its own merits, in relation to their domestic situation (e.g. are they a single parent with a limited support network?). 

5. Can I reallocate work to staff not taking part in the action?
See ‘Staff deployment’ pages 5/6 of DfE guidance ‘Handling strike action in schools’
In some cases staff may be willing to assist in other classes or with revised duties. However, the school should not expect this to happen or endanger goodwill from those staff not participating in industrial action by giving them additional or revised duties that are unreasonable, they are not trained or paid to undertake, or put children and colleagues in danger. 
Where staff will not agree to cover striking colleagues’ work, they cannot be required to perform these duties if they do not fall within their contract of employment, unless it is reasonable for the employer to ask them to do so.

6. Can the school engage other people to cover the work of striking workers?
See section on ‘Engaging with supply agencies’, ‘Directly employing individuals’ and ‘Using volunteers’ on pages 7/8 of ‘Handling strike action in schools’
7. Do we have to keep all schools open?
The decision to open, restrict attendance, or close a maintained school is for the Headteacher and governing body. The Council expects school leaders to take all reasonable steps to keep the school open for as many pupils as possible. Guidance on prioritising places for vulnerable children and children of critical workers is referenced on page 10 of ‘Handling strike action in schools’.
Health and Safety advice and a risk assessment tool has already been provided for you to assess the implications of staying open or closing.
8. What are the rules on picketing?
Guidance is provided on pages 17/18 of ‘Handling strike action in schools’. Generally, the maximum number of picket permitted at an entrance or exit is six. They are expected to be peaceful and not be a nuisance or obstruct. 
9. What about staff who are not directly involved in the strike action who refuse to cross a picket line?
These staff would be regarded as being on strike and not paid. Occasionally, employees may be willing to cross picket lines but fearful of doing so. The school should try and ensure that the staff member is given protection in crossing the picket line by arranging for them to do so with colleagues. 
10. Do staff on strike receive pay?
Employees are not entitled to be paid for any period during which they are on strike. Statutory protection against any deduction of wages does not apply in relation to strikes or other industrial action. Schools should have a clear process in place for collecting data on staff absences. This information must be verified and promptly processed through the school’s payroll. EMSS customers will receive further guidance on how this should be processed on Fusion. Although the strikes on 1 February and 1 March 2023 are close to payroll cut-off, every effort should be made to process these for the current month, where possible. 
11. How much pay should be deduct for a teacher on strike?
The Conditions of Service for School Teachers in England and Wales (Burgundy Book) defines the deduction for one day as being 1/365th of annual salary. 
12. What effect does strike action have on pension contributions?
Strike days should not count for reckonable service purposes within the Teachers’ Pension Scheme. This will be recorded through payroll when their day’s pay is deducted for the strike. 

There can be an impact on redundancy payments if the loss of days for strike action reduces the number of full years of continuous employment that a teacher has completed. Similarly, there could be long-term financial loss for teachers in their last year of service, who are in the pension scheme; pregnant women who have notified their employer of maternity leave dates; and, employees whose state benefits may be affected if they take part in strike action. Affected employees should contact the NEU to discuss an individual exemption from strike action.
There is no provision in the Teachers' Pension Scheme for teachers to buy back strike days. Further information can be found on the Teachers' Pensions website.

13. Does strike action break an employee's continuous service?
Where an employee takes part in strike action this does not break their period of continuous service. However, their continuous service is effectively suspended which has the effect that their period of continuous service is postponed and does not include those days. This has potential implications for statutory qualifying periods and calculation dates for, for example, unfair dismissal and redundancy rights, although for most employees the effect will be negligible, particularly in the case of a one-day strike.

