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Disciplinary Procedure – guidance for school leaders
	1
	Informal resolution

	1.1
	Cases of minor misconduct are usually best dealt with outside of the formal procedure. A quiet word is often all that is required to improve an employee’s conduct. In some cases additional training, coaching and advice may be what is needed. It is always beneficial to use your regular 1-1 meetings, wherever possible, to raise concerns early on, agree improvement actions and to record any progress or outcomes.

	
	

	1.2
	Expected standards of conduct should not appear to be ‘new’ to employees when concerns are raised as it is always good practice to promote a culture where these feature prominently in 1-1 and team discussions to ensure these become embedded. Examples of documents that can help support and inform this discussion include: specific school policies and procedures, the school’s Code of Conduct, Teacher Standards and objectives incorporated through the performance appraisal process.

	
	

	1.3
	If an approach outside of formal procedures does not bring about an improvement, or the misconduct is considered too serious to be classed as minor, managers should provide employees with a clear signal of their dissatisfaction by taking formal action.

	
	

	
	How should it be done?

	1.4
	Act promptly. A failure to communicate to the employee that something is unacceptable may lead the employee to assume that their conduct is satisfactory. If problems are not ‘nipped in the bud’ the behaviour will become harder to deal with and may get worse at a later stage.

	
	

	1.5
	Talk to the employee in private. This should be a two-way conversation, aimed at discussing possible shortcomings in conduct and encouraging improvement. Criticism should be constructive, with the emphasis being on finding ways for the employee to improve and for the improvement to be sustained.

	
	

	1.6
	Listen to whatever the employee has to say about the issue. It may 
become evident there is no problem – if so make this clear to the employee.

	
	

	1.7
	Where improvement is required, make sure the employee understands what needs to be done, how their conduct will be reviewed, and over what period. It may be useful to confirm in writing what has been decided.

	
	

	1.8
	Be careful that any informal action does not turn into formal disciplinary action, as this may unintentionally deny the employee certain rights, such as the right to be accompanied.  If, during the discussion, it becomes obvious that the matter may be more serious, the meeting should be adjourned. The employee should be told that the matter will be continued under the formal disciplinary procedure.

	
	

	1.9
	Keep brief notes of any agreed informal action for reference purposes. If acceptable conduct is not sustained you may have to consider taking formal disciplinary action after taking advice from the school’s HR advisor.

	
	

	2
	Investigation and establishing the facts –

	
	

	
	

	2.1
	It is important to carry out necessary investigations of potential disciplinary matters without unreasonable delay to establish the facts of the case.

	
	

	2.2
	Where employee misconduct is suspected, the manager or other nominated person (usually a member of SLT) is expected to establish the facts of the case. This will include the collation of evidence and, depending on the circumstances, the completion of a report incorporating the findings of the enquiries. When establishing the facts, take care to deal with the employee in a fair and reasonable manner. It is important to keep an open mind and look for evidence which supports the allegations as well as evidence that does not. The nature and extent of this activity will depend on how serious and/or complex the alleged misconduct is. An ‘establishing the facts’ template and associated guidance is available on the Disciplinary section of the extranet. When a safeguarding allegation is made following a consultation with the LADO. All parties present at the incident should be asked to write an initial statement in their own words (without conferring with others), detailing what occurred from their perspective, and should be signed and dated as a true and accurate account of events.

	
	

	2.3
	As part of establishing the facts, the employee should always be asked for their explanation unless the alleged misconduct involves issues such as criminality, fraud, financial irregularities or safeguarding concerns. In cases involving such matters, advice should always be sought from the school’s HR advisor first as other bodies such as the police, Council’s Finance team or LADO might have to be involved prior to commencing or progressing any investigation.

	
	

	2.4
	If the issues of concern cannot be dealt with as part of normal management processes, then the formal Disciplinary Procedure should be followed. A senior leader, usually the Headteacher or Chair of Governors, will determine whether the matter is one of potential misconduct or gross misconduct. They will then need to determine who will be responsible for the decision making for the case. In cases of misconduct, it is common practice for the Headteacher to exercise their delegated responsibility for managing the disciplinary process and decision making. In cases of gross misconduct which may result in dismissal, the case should be heard by a panel of governors, chaired by a proficient governor. For the purposes of this guidance. The term ‘decision maker’ has been used. They will also need to consider whether suspension is appropriate (see section 3 below for guidance). They should then write to the employee to inform them that they are facing formal allegations (and regarding suspension if appropriate). The letter should outline the nature of the alleged misconduct and should also include the possible consequences if the allegations are upheld. Advice should be sought from the school’s HR advisor as required.

	
	

	2.5
	The Headteacher/Governor will need to be satisfied that they have sufficient evidence to proceed to a formal hearing or they may decide to commission a further investigation. The detail and depth of any investigation will vary depending on the nature and complexity of the alleged misconduct but in all instances, the investigation must be adequate enough to establish the full facts of the alleged misconduct.  

	
	

	2.6
	If the Headteacher/Governor decides that a further investigatory interview is required, they will nominate an appropriate person to carry this out. The employee should be given reasonable notice (minimum two days) of the interview date. Although there is no statutory right, the employee should be reminded that they may be accompanied by a Trade Union representative or work colleague, however the meeting should not be unreasonably delayed if such representation is not available at the planned time and may still go ahead.

	
	

	2.7
	The following points should be observed in relation to establishing the facts or undertaking a further investigation into alleged misconduct:-
· Keep roles separate - anyone establishing the facts or carrying out a further investigation must not play a part in the decision making, should it progress to a hearing   

· The facts of the case should be established or further investigation should be carried out speedily

· Examine potential evidence from a range of sources and any relevant written or available records, e.g. documentary evidence from IT systems, training records, CCTV (signs at school should advise that these are being used on the premises), previous warnings, and whether they are still live.
· At the earliest opportunity, before memories fade, obtain accounts of events from the accused employee, and then from any other persons involved in, or who witnessed, the incident(s) (see also ‘Witnesses’)

· The employee should always be directly asked about any other City Council (or other local authority) employment which s/he may have. It is important to ensure that any disciplinary hearing is able to consider the implications of misconduct for any local authority employment.
· Being charged with a criminal offence is not evidence of guilt

· That an employee's silence is not evidence of guilt 
· Disciplinary matters are confidential and this principle should be respected as far as possible throughout the whole process. Where an employee involved in a disciplinary process breaches confidentiality, this may lead to disciplinary action being taken against them

· The associated relevant paperwork establishing the facts and/or an investigation report should contain sufficient evidence to enable the decision-maker to reach a conclusion 

· The associated relevant paperwork should not contain any recommendation of disciplinary action
· In the case of a safeguarding allegation the Investigator should check the initial statements for corroborative evidence and then undertake any further investigation as necessary to establish the full facts, corroborate evidence and identify any discrepancies.

	
	

	3
	Suspension

	3.1
	Suspension with pay should only be imposed after careful consideration and should be reviewed to ensure it is not unnecessarily lengthy. It should be made clear that suspension is not an assumption of guilt and is not considered a disciplinary sanction. 

	
	

	3.2
	Suspension will not be automatic. Consideration should be given to all alternatives to suspension where possible, e.g. could the employee be given alternative work or moved to a different location, could the employee’s duties be temporarily altered. Significant consideration must be given to the safeguarding of children and vulnerable adults in determining suspension arrangements.

Factors to consider whether suspension may be appropriate are:-
· If the employee is in a position to damage the successful operation of services and there is good reason for fearing that this might occur

· If there is a possibility that the employee is in a position to hinder establishing the facts or further investigation
· Where a further offence is possible

· Where a victim of deliberate or malicious racial or sexual harassment needs to be protected from further harassment by an alleged perpetrator

· Changes to DBS (Disclosure and Barring Service) barring status 
· A safeguarding risk has been identified

· For the employee’s own safety

· Exceptionally, suspension may be considered where there are reasonable grounds for concern that evidence has been tampered with, destroyed or witnesses pressurised
· Where dismissal is ultimately a possible outcome of the process

	
	

	3.3
	The decision to suspend should be explained to the employee in a face-to-face meeting wherever possible and be confirmed in writing.  Although there is no right to be accompanied at such a meeting, a Trade Union representative’s contribution can sometimes be helpful in these situations. Suspension should be reviewed regularly by the decision-maker with the first review to be no later than 1 month. It is always good practice to review suspension at key milestones such as after establishing the facts, following a further investigation or if appropriate alternative work becomes available.

	
	

	3.4
	If holidays have been booked before the suspension which clash with the period of suspension, the decision-maker should consider honouring them as far as possible where the employee requests this (e.g. where a holiday has been booked). Similarly, where an employee on suspension wishes to take a period of annual holidays, they must request this in the normal way and it will not be unreasonably refused.  The period of suspension would then be temporarily lifted to allow annual holidays to be taken and re-imposed on his/her return. However, every effort should be made to expedite the disciplinary matter to enable the hearing to take place before any holidays.

	
	

	3.5
	The decision-maker should ensure that the employee is kept informed of progress and of any other work matters that are relevant to them while they are suspended.

	
	

	3.6
	If the employee becomes ill during a period of suspension, the normal contractual sick pay entitlements will apply for the period of the sickness absence. When the period of sickness absence ends, the employee will revert to being suspended unless it is decided otherwise.   

	
	

	4
	The disciplinary hearing

	4.1
	Having considered the established facts of the case or further investigatory material, the decision-maker should act promptly. If there is no case to answer, they should write to the employee and confirm this as soon as possible. If, however, it is decided that there is a case to answer, they should write to the employee to convene a hearing. (See Template Letter for convening the Disciplinary Hearing). It is recommended good practice to plan ahead and arrange a provisional date (with all parties) for a hearing early on in the process should the need for one become necessary. The decision-maker should write to the employee to convene the hearing as soon as possible whilst allowing the employee reasonable time to prepare their case.



	
	Preparing for the hearing

	4.2
	The decision-maker should:-
· Ensure that all the relevant facts are available, such as disciplinary records and any other relevant documents (for instance absence or sickness records) and, where appropriate, written statements from witnesses

· Check if there are any special circumstances to be taken into account. For example, are there personal or other outside issues affecting conduct or performance?

· Be careful when dealing with evidence from a person who wishes to remain anonymous – this should only be allowed in exceptional circumstances as it can inhibit the employee’s opportunity to challenge the evidence. Seek corroborative evidence and check that the motives of the witness are genuine. Decision-makers should only accept the evidence of a witness who wishes to remain anonymous if: there are good reasons for them requesting anonymity; the motives for making an anonymous complaint have been considered; and, their accounts are examined for inconsistencies. If the case is subject to future legal proceeding, anonymity cannot be guaranteed in the interests of fairness.  Where these arise they must be investigated.  Also ensure the employee’s right to a fair disciplinary procedure, along with their right to challenge the evidence properly.
· Consider what explanations may be offered by the employee and, if possible, check them out beforehand
· Allow the employee time to prepare their case. Copies of any relevant papers should be made available to the employee in advance. (See also guidance on Invite to attend the hearing / documentation to be provided.) Where the evidence includes CCTV recording(s), the employee and their representative should be invited to view this at a convenient time prior to the hearing, in order for them to have time to consider the evidence
· Arrange a time for the meeting, which should be held as privately as possible, in a suitable room, and where there will be no interruptions
· Check availability of all parties and ensure that the manager and/or investigator, witnesses and any other relevant people (including TU rep and HR advisor) are available to attend the hearing
· Ensure that provision is made for note-taking during the hearing, in the case of gross misconduct, which could result in dismissal, schools should make arrangements for their clerk to governors to attend (see 13 below)
· Arrange for the school’s HR advisor to attend to advise the decision-maker – in cases of gross misconduct, where dismissal is a potential outcome, a member of the Council’s HR team must be invited to attend, regardless of whether the school purchases the Council’s HR advisory service where the employee in question is employed by the Council (i.e. in all maintained schools)
· Consider the provision of an interpreter or facilitator if there are understanding or language difficulties (perhaps a friend of the employee, or a co-employee). This person may need to attend in addition to the companion though ideally one person should carry out both roles

· Make provision for any reasonable adjustments to accommodate the needs of a person with disabilities

· Think about the structure of the meeting and make a list of points you will wish to cover

	
	Managing the hearing

	4.3
	The purpose of the hearing is to establish the facts, not catch people out. It is good practice to:-
· Introduce those present to the employee and explain why they are  in attendance
· Explain that the purpose of the meeting is to consider whether disciplinary action should be taken in accordance with the school’s disciplinary procedure

· Explain how the meeting will be conducted, including an explanation of the use of adjournments by all parties
See also  Order of Proceedings

	
	

	5
	Right to be accompanied

	5.1
	Employees are entitled to be accompanied, if they wish, at any formal disciplinary hearing (or appeal meeting) by a trade union representative or work colleague.

	
	

	5.2
	Where an employee wishes to be accompanied by a trade union representative, they do not need to be an employee of the Council (or academy trust), however, the decision-maker may insist on him/her being certified by the relevant union as being experienced or trained in accompanying employees at disciplinary meetings.

	
	

	5.3
	Employees of the Council (or academy trust) are not obliged to agree to accompany an employee to a disciplinary hearing, but where they do agree to act in this capacity, they will be entitled to appropriate time off with pay to attend the hearing.

	
	

	5.4
	The chosen companion will be allowed to address the hearing on the employee’s behalf (i.e. put his/her case), respond on the employee’s behalf to any view expressed at the hearing and sum up the case on behalf of the employee.  However, any questions put directly to the employee should be answered by the employee and not by the chosen companion. This also applies to any subsequent appeal hearing.

	
	

	5.5
	In some cases, the employee may wish to bring the companion along simply for moral support rather than for representation.

	
	

	6
	Re-arranging hearings

	6.1
	It is good practice to arrange a provisional date in advance that is suitable for all parties in the event that having established the facts it is deemed there is a case to answer.

	
	

	6.2
	The employee must make every effort to attend the hearing. There may be occasions when an employee is repeatedly unable or unwilling to attend a meeting. This may be for various reasons, including genuine illness or a refusal to face up to the issue. Disciplining Officers will need to consider all the facts and come to a reasonable decision on how to proceed. Considerations may include seeking a medical opinion on whether the employee is fit to attend the hearing. See ’14. Dealing with absence.

	
	

	6.3
	Where an employee continues to be unavailable to attend a meeting, the decision-maker may conclude that a decision will be made in the employee’s absence on the evidence available. The employee should be informed where this is to be the case and be offered the opportunity to submit a written statement to be considered by the decision-maker, or the employee’s chosen companion (if they have one) may present their case on their behalf. Before a decision is made to proceed in the employee’s absence, the employee must have been afforded reasonable opportunity to attend the hearing in person. 

	
	

	7
	Invite to attend the hearing / documentation to be provided

	7.1
	The employee should be notified of the hearing in writing, providing 10 working days’ notice. This notification should contain sufficient information about the alleged misconduct and its possible consequences to enable the employee to prepare to answer the case at a disciplinary hearing.

	
	

	7.2
	On occasions, having established the facts or after a further investigation, the decision-maker may be required to review and or amend the alleged allegation(s) and/or breaches that are suspected. It is important to ensure that any changes are notified in the invite to hearing letter and that this accurately reflects the case to answer at the hearing.

	
	

	7.3
	It is normal practice to provide an employee with any written documents or relevant papers that will be referred to at the hearing including any report prepared by the investigator.

	
	

	7.4
	Where it has been agreed to protect witnesses’ anonymity, the decision-maker should consider whether it is possible to release any anonymous papers.  (See also guidance on 8. Witnesses).

	
	

	8
	Witnesses

	8.1
	Wherever possible, any relevant witnesses to the alleged misconduct, including any those from outside of the organisation, should be interviewed as part of establishing the facts or any further investigation if one is commissioned.

	
	

	8.2
	Relevant witnesses are those that are able to provide factual information or evidence either in support of the allegations or in support of the employee’s defence.  As part of establishing the facts or carrying out a further investigation, the relevant officer must ensure that the witnesses are not biased either for or against the employee suspected of misconduct and all relevant witnesses are interviewed, including any relevant witnesses suggested by the employee or their representative.

	
	

	8.3
	Where an employee requests the attendance of a witness and it is not practical for that witness to attend (e.g. the witness is not available or is from outside the organisation and not prepared to attend in person), the decision-maker may proceed in their absence if it is clear their evidence will not affect the substance of the complaint. Alternatively, they may consider an adjournment to allow questions to be put to a witness who cannot attend in person but who has submitted a written statement. Any witness called to attend a hearing must not be a character witness but should be able to provide factual information as described at 8.2 above.

	
	

	8.4
	All witnesses must be advised that the matter is confidential and they must not discuss the matter with others including other witnesses.  Where an employee involved in a disciplinary process breaches confidentiality, this may lead to disciplinary action being taken against them.

	
	

	9
	Disciplinary action

	9.1
	When deciding whether a disciplinary sanction is appropriate and what form it should take, consideration should be given to:-
· The school’s disciplinary procedure and what the likely sanction will be as a result of the particular misconduct

· The sanction imposed in similar cases in the past to ensure consistency and fairness of the sanction
· Advice from the school’s HR advisor

· Whether standards of other employees are acceptable, and that this employee is not being unfairly singled out

· The employee’s disciplinary record (including previous warnings), general work record, work experience, position and length of service

· Any special circumstances which might make it appropriate to adjust the severity of the sanction

· Whether the proposed sanction is reasonable in view of all the circumstances

· Whether any training, additional support or adjustments to the work are necessary

	
	

	9.2
	This does not mean that similar offences will always call for the same disciplinary action; each case must be looked at on its own merits and any relevant circumstances taken into account. Such relevant circumstances may include health or domestic problems, provocation, justifiable ignorance of the rule or standard involved or inconsistent treatment in the past.

	
	

	10
	Communicating the decision

	10.1
	The decision should normally be given to the employee face to face wherever possible. You should always adjourn the hearing to make the decision in private, before reconvening to give the outcome. It is unfair to keep the employee waiting any longer than necessary.  It should then be confirmed in writing as soon as possible.

	
	

	10.2
	Letters confirming disciplinary action should be delivered by hand. If this is not possible, then it is good practice to send by email and/or by recorded delivery.

	
	

	11
	Appeals

	11.1
	Employees have the right to appeal against disciplinary action. The employee must register an appeal against the decision with the appropriate named officer (as outlined in the disciplinary outcome letter) in writing and within 10 working days’ of receipt of the written decision. The appeal letter must clearly set out the grounds for the appeal as outlined in paragraph 11.2.

	
	

	11.2
	The purpose of an appeal hearing is not to repeat the process followed at the disciplinary hearing or to rehear the case in full. The appellant will be expected to focus on specific factors that they feel have been dealt with unfairly, or which have received insufficient consideration, such as:-
· New evidence coming to light since the disciplinary hearing
· An inconsistent, inappropriate or excessively harsh penalty

· Alleged bias of the decision-maker
· Alleged unfairness in the conduct of  the hearing

	
	

	11.3
	On receipt of an appeal, the chair of the governing body’s Appeals Panel (consisting of 3 governors not previously involved in the case) is responsible for arranging the appeal hearing as soon as possible. The Chair must provide the appellant with 10 working days’ notice in writing setting out the time, date and place of the hearing and advise of the right to be accompanied.

	
	

	11.4
	At the hearing it is good practice to:-
· Introduce those present to the employee and explain why they are there

· Explain the purpose of the meeting 

· Explain how the meeting will be conducted, including an explanation of the use of adjournments by all parties 

· Follow the recommended Order of Proceedings

	
	

	11.5
	The Appeal Panel should pay particular attention to any new evidence that has been introduced, and ensure the employee and their representative has the opportunity to comment on it.

They should make an impartial decision and be prepared to change a previous decision if it becomes apparent that it was not soundly based – such action does not undermine authority but rather makes clear the independent nature of the appeal. If the decision is overturned, consider whether training for managers and decision-maker needs to be improved, if rules need clarification, or if there are other implications to be considered.
An appeal should not be used to increase the penalty issued for the same misconduct.  (If further allegations have arisen since the initial Disciplinary Hearing, then these must be further investigated under the Disciplinary Procedure).

	
	

	12
	Employees subject to criminal investigations

	12.1
	An employee should not be dismissed or otherwise disciplined solely because he or she has been charged with or convicted of a criminal offence.  The question to be asked in such cases is whether the employee’s conduct or conviction merits action because of its employment implications.

	
	

	12.2
	In line with the school’s Code of Conduct and behaviour expectations, employees must declare any ‘involvement’ in police related matters or where they have a close relationship with persons who also become involved in police matter. This is especially important where it is a safeguarding matter and advice should always be sought from the LADO before proceeding. Where it is thought the conduct warrants disciplinary action the following guidance should be borne in mind:-
· the school should investigate the facts as far as possible, come to a view about them and consider whether the conduct is sufficiently serious to warrant using the disciplinary procedure

· where conduct requires prompt attention, the school need not await the outcome of the prosecution before taking fair and reasonable action

· Where the police are called in they should not be asked to conduct any investigation on behalf of the school, nor should they be present at any meeting or disciplinary meeting

	
	

	12.3
	In some cases, the nature of the alleged offence may not justify disciplinary action; for example, off-duty conduct which has no bearing on employment – but the employee may not be available for work because he or she is in custody or on remand. In these cases schools should seek HR advice in order to consider whether, in the light of the needs of the school, the employee’s job can be held open.  

	
	

	12.4
	Where an employee charged with, or convicted of, a criminal offence refuses, or is unable, to cooperate with the internal disciplinary investigations and proceedings, this should not deter schools from taking action. The employee should be advised in writing that unless further information is provided; a disciplinary decision will be taken on the basis of the information available and could result in dismissal.

	
	

	12.5
	Where there is little likelihood of an employee returning to employment (e.g. because they are serving a custodial sentence), it may be argued that the contract of employment has been terminated through ‘frustration’. However the courts usually accept this only where the ‘frustrating event’ makes all performance of the employment contract clearly impossible. It is normally better for the matter to be resolved via disciplinary action. Seek advice from the Council’s HR Team in such cases.

	
	

	12.6
	An employee who has been charged with, or convicted of, a criminal offence may become unacceptable to colleagues, resulting in workforce pressure to dismiss and threats of industrial action. Schools should bear in mind that they may have to justify the reasonableness of any decision to dismiss and that an employment tribunal will ignore threats of, and actual, industrial action when determining the fairness of a decision.

	
	

	13
	Record keeping

	13.1
	Maintenance of accurate records is a vital part of the disciplinary process. It is the responsibility of the decision-maker to ensure that all information in relation to discipline is recorded on the employment file. This includes a record of any outcomes of a process and any notice(s) to improve conduct given to an employee by their manager outside of the formal process. This will safeguard both the employee and employer to ensure that accurate records are maintained and will enable successive managers to ensure that issues are dealt with consistently.  

	
	

	13.2
	Records should be kept in accordance with the school’s Document Retention Guidance and the principles of the Data Protection Act.

	
	

	13.3
	Copies of meeting records should generally be made available to the employee including copies of any formal notes that may have been taken. In certain circumstances (for example to protect a witness – see guidance on anonymity in 4.2) the employer might withhold some information.

	
	

	13.4
	It is good practice to ensure adequate notes are kept of hearings and these will prove invaluable should a matter progress to an Employment Tribunal. It is the school’s responsibility to ensure a suitable note taker, where required, for any formal hearings held during a disciplinary case.

	
	

	14
	Dealing with absence

	14.1
	Care and caution need to be observed where an employee under investigation goes off sick. Being certified sick does not necessarily prevent an individual from participating in and assisting with any investigations or attending a disciplinary hearing. However, the decision-maker should be mindful of the need to consider any medical advice in the handling of the matter. If necessary, an interview at the employee's home can be offered in these circumstances. Alternatively, the employee can be offered the chance to submit a written statement. It is important that sick leave does not prevent disciplinary concerns being resolved.

	
	

	14.2
	Similarly, sickness on the part of the decision-maker should not automatically mean a delay in the process. Where necessary, a suitable alternative person can be appointed in such cases. 

	
	

	14.3


	Where an employee is on maternity leave, this should not prevent the employee from participating in a disciplinary investigation or hearing, however, the decision-maker(s) will need to be mindful of any medical advice before proceeding.

	14.4
	These situations can be difficult to manage and schools should always seek HR advice.

	
	

	15
	Multiple employments

	15.1
	In cases where an employee has more than one employment with the Council (or academy trust), it is most efficient for a single hearing to consider the implications for both employments. This will require the decision-maker to communicate with other services at a senior level in advance of the hearing.

	
	

	16
	DBS/ Safeguarding implications, procedures and guidance relating to allegations of abuse.

	16.1
	All employees working in schools are required to complete a staff suitability declaration every year under the provisions of the Childcare Act 2006, to establish that they are appropriate to work with children. They are expected to notify the school of any allegations, criminal charges and changes to their registration status during the year, and of any instances where care interventions have been put in place for their own children. Examples include changes to DBS (Disclosure and Barring Service) registration or teacher prohibited status, receiving a conviction, warning, reprimand, caution or awaiting sentence or during any criminal allegations made against the employee that are being investigated. This is emphasised in the Council’s model Code of Conduct for schools. In all cases these must be declared as soon as practically possible to allow the school to assess the potential risks to their employment. Employees may be suspended if their DBS clearance status changes or is due to change. 

	
	

	
	

	17
	 Staff facing allegations of abuse

	
	The Disciplinary Procedure – Staff Facing Allegations of Abuse, school safeguarding policies and procedures and Keeping Children Safe in Education should be applied when dealing with such allegations. 

	
	

	18
	Referral to external groups and professional bodies

	18.1
	Consideration should be given to the outcome of a disciplinary process and whether it meets any thresholds for being referred to an external group or professional bodies. Examples of such bodies include the DBS and Teacher Regulation Agency (TRA).

	
	

	18.2
	If there is any doubt, advice must be sought from the school’s HR advisor.

	
	

	19
	Roles and responsibilities

	19.1
	Decision-maker(s)

	
	· For the purpose for purpose of this guidance, the term ‘decision-maker has been used for the individual or panel responsible for considering the disciplinary case. This may be the Headteacher in misconduct cases or the governing body’s Disciplinary Panel consisting of 3 governors and chaired by a proficient governor (for gross misconduct cases). Where there is a misconduct involving the Headteacher, a senior non-staff governor (usually the chair) may act as decision- maker. 
· The decision-maker is responsible for making decisions on commissioning further investigations, deciding whether there is a case for the employee to answer at a formal disciplinary hearing, and what, if any, disciplinary action should be taken where misconduct is established on the balance of probability
· They are responsible for convening and conducting the disciplinary hearing in line with the Procedure upholding the principles of fairness and natural justice
· They take decisions on matters of suspension of employees, including review of the suspension as appropriate
· They participate in any appeal proceedings, as required
· They ensure that matters are progressed without unreasonable delay
· They ensure provisions are made for accurate note-taking and for the correct storage of records

· They ensure any arising actions are taken, for example, identified training needs and , in cases of dismissal, instructions to make the employee a leaver

	
	

	19.2
	Line manager or other nominated officer

	
	· Will usually establish the facts and gather any appropriate investigatory material. This may include documentary evidence and notes of interviews, producing a summary report, as necessary
· Will present their findings at a Disciplinary Hearing
· Will participate in appeal hearings as necessary

	
	

	19.3
	Workplace i]nvestigator

	
	· Will be appointed in cases where a further investigation is commissioned 
· To carry out a fair and reasonable investigation of the facts
· To carry out their investigation as near in time to the alleged act/s of misconduct as possible and without unreasonable delay
· To produce an investigation report that is sufficient to enable the decision-maker to make a fair and reasoned decision on the balance of probability
· To attend any hearings where reasonably possible if requested to do so by either the decision-maker or the employee
· Will not make recommendations as to the decision-maker’s findings or be party to the decision-making process

	
	

	19.4
	Appeal panel

	
	· Review the fairness and reasonableness of the decision-maker’s decision
· Responsible for convening and conducting the appeal hearing in line with the

Procedure, upholding the principles of fairness and natural justice
· To ensure that matters are progressed without unreasonable delay

	
	

	19.5
	HR advisor

	
	· Provide support and advice to the disciplinary decision-maker and appeal panel  at all stages of the disciplinary procedure
· Attend any hearings as may be necessary to advise the decision-maker and appeal panel on procedure, any relevant issues of precedent, employment law or case law considerations

· In cases where dismissal is contemplated, to ensure that the appropriate consultation takes place prior to communication with the employee
· To monitor and record the progress of cases in line with the school or Council’s agreed monitoring systems

	
	

	20
	Disciplinary action

	20.1
	The decision-maker may decide that no disciplinary action is necessary.

	
	

	20.2
	Alternatively, the decision-maker may take the following disciplinary actions after having regard to all the circumstances of the case, subject to the principle that an employee may not be dismissed for a first breach of discipline except in the case of gross misconduct.

	
	

	20.3
	Written warning - for cases where an employee's work, misconduct or omission is such as to warrant disciplinary action, a formal written warning should be issued. 

	
	

	20.4
	Final written warning - for serious offences which might justify summary dismissal for gross misconduct, but where it is decided that a lesser penalty is appropriate in the circumstances, or for an offence after a first written warning has been given and is live, or where an employee's work, misconduct or omission is such as to warrant a final written warning.

	
	

	20.5
	Other disciplinary action - other reasonable and appropriate action may be imposed in conjunction with a final written warning (subject to the circumstances of each particular case) as an alternative to dismissal. 

	
	

	20.6
	Dismissal with notice - for cases where a final written warning is still live and conduct or performance does not improve. 

	
	

	20.7
	Dismissal without notice (summary dismissal) - for cases where gross misconduct has been established on the balance of probabilities. 

	
	

	21
	Record of warnings

	21.1
	Warnings will always be kept confidentially on personnel files but will be considered ‘spent’ following the specified period, subject to satisfactory conduct and/or performance and disregarded for future disciplinary purposes (conduct or performance will be regarded as satisfactory where no new disciplinary offence has been committed or where there are no continuing concerns about performance within the specific period of the warning. Further disciplinary action in respect of such offences or concerns will require a further hearing). This does not mean, however, that an employee’s past conduct and performance (both positive and negative instances) should not be considered by decision-makers when deciding upon the appropriate disciplinary action to take.

	
	

	21.2
	There may be occasions where an employee's conduct is satisfactory throughout the period a warning is in force but lapses soon after. Where a pattern emerges and there is reasonable evidence of abuse, the employee's disciplinary record can then be borne in mind and the duration of any further warning or final warning may be given for a longer period. 

	
	

	21.3
	The school/Council is under a legal obligation to keep appropriate records and pass on information to the Disclosure and Barring Service (DBS) or other regulatory bodies as appropriate, about any employee who is currently working or may in the future work with vulnerable groups and who has harmed or may harm a child or vulnerable adult. The school/Council may share other relevant information where it believes the DBS may consider it appropriate to bar the individual from working with vulnerable groups. This applies even where the employee resigns and leaves employment during the course of an investigation.

	
	

	22
	Disciplinary action against a TU representative

	
	The normal disciplinary procedure applies to employees who are also trade union representatives. It is the responsibility of any TU representative to inform their trade union of any disciplinary allegation against them. Seek HR advice where a TU representative is the subject of disciplinary action.

	
	

	23
	Resignation part way through a disciplinary process

	23.1
	If an employee resigns with immediate effect, their employment will terminate. There is little point in continuing a disciplinary procedure in respect of an employee who is no longer employed, as no disciplinary sanction can be imposed. However, the guidance in the following paragraph (23.2) should be followed where the employee’s misconduct may require consideration of referral to an external agency. If resignation is with notice, then all attempts possible should be made to bring the matter to a conclusion during this period.

	
	

	23.2
	If it is not possible to conclude disciplinary matters prior to the ending of employment, it is important to consider what information is available at the point of termination. An 'end of employment meeting' should be held (and must always be held in cases where concerns include safeguarding matters) by school leaders to consider and agree key issues such as:-
· The weight of investigative material obtained and its magnitude

· Whether a referral to a professional body needs to be made (e.g. DBS, Teacher Regulation Agency (TRA))

· Clarification, for recording purposes, of a fuller reason behind the resignation 

· To agree the content of a potential future reference, should that be requested by prospective employers going forward 

· Agreement on whether the school/Council would re-employ the ex-employee

	
	

	23.3
	Resignation part way through a process should not be encouraged and school leaders should tread carefully when this happens. Disciplinary information collated should still be retained (in accordance with the school’s retention scheme) as it may be needed as evidence should the employee subsequently try to claim constructive dismissal or unlawful discrimination in relation to the conduct of the disciplinary proceedings.

	
	

	24
	References

	
	As an employer, the school/Council has a legal duty to ensure all references provided are fair, accurate and consistent. This may, therefore, involve the disclosure of an employee’s previous disciplinary history to the prospective employer. Schools should always seek HR advice in relation to potentially contentious references.
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