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employing Fixed term (or Temporary) workers - Guidance

	Summary:

· Be aware that a fixed term employee should be employed for a specific time and reason (see 2.2 below).


· Be mindful that if you employ a fixed term employee that is for the duration of 2 years or more that the employee may be entitled to a redundancy payment (see 2.6 below).

· Be mindful that where a fixed term employee has been employed on successive fixed term contracts for a period of 4 years or more and renewal is offered it may be deemed to be permanent unless there is an objective justification 

· Be aware that the school is responsible for monitoring the use of fixed term employees in their establishment.




1.  Introduction

1.1
This guidance is for head teachers and governing bodies to assist them with managing employees, on fixed term or temporary contracts. Although this document refers to ‘fixed term contracts’, it also applies to those employees who have been issued with any temporary contract from the school/academy that is due to expire.  Agency workers, casual workers, employees on apprenticeships or government training schemes and students on work placements of up to one year, are specifically excluded so are not covered by this guidance.
2. 
Law informing the use of fixed term Workers

2.1    The Fixed Term Worker Regulations (Prevention of Less Favourable Treatment) Regulations 2002 amended in 2008 were introduced to stop employers from treating fixed term employees less favourably than permanent employees with regard to pay, conditions and general treatment in the workplace.  A fixed-term employee is employed for a defined period.  The definition in law is ‘one employed under a contract of employment that will terminate:

· on the expiry of a specific term; 
· the completion of a particular task; 
· the occurrence or non-occurrence of a specific event 
2.2
Fixed term contracts are generally offered in schools/academies when:

· the employment is for the purpose of completing a particular time-limited task, for example, specific work on curriculum developments
· the employment is for the purpose of replacing an employee who is to be absent from work for a period of time (for example, on maternity, adoption leave, long term sickness absence); 
· the post is dependent on external funding and it is thought likely that the funding will be available for only a temporary period of time. 
· to cover vacancies where there is firm evidence, in writing, that a school will need to reduce the number of staff in a particular subject, or work area, or place of education, within the foreseeable future. Such circumstances may affect the redundancy selection process and contracts issued on this basis must not extend beyond one year. This is technically a redundancy situation i.e. you know at the outset the job will not continue beyond the contract period. Consequently the school should use the procedure for reductions of staffing set out in the Restructuring Principles found in the People Management Handbook for Schools (PMH4S) and seek advice from the school's HR advisor when terminating such contracts. 

· To cover short-term vacancies created by school re-organisations in or between schools (when the duration of the contract should not normally be for more than one year).

· Pending the known appointment of a permanent member of staff (where the duration of such contracts should not normally be more than one term).

Schools/Academies are reminded that fixed term contracts are not valid as a form of probationary or induction period.

2.3
The Fixed-term Regulations aim to prevent fixed-term employees from being treated less favourably than comparable permanent employees unless there is an objective justification  Fixed-term employees should not be treated less favourably (without objective justification) in the following circumstances-:

· Where the potential for a series of fixed-term contracts being used is limited in order to circumvent employee rights which are dependent on continuity of service for example, sick pay and annual leave entitlement
· Where limited access is given to training opportunities in comparison to permanent employees; 

· Where different treatment in terms of access to pay and/or pension could potentially highlight discriminatory treatment 

· Where non-contractual benefits such as the Discretionary Compensatory Regulations are provided only to permanent employees, but not to fixed-term employees (who have the requisite service); 
· Where fixed-term employees are selected for dismissal or redundancy solely because of their status as a temporary worker.  More information can be found on managing employees in this circumstance as detailed in the Restructuring Principles in the People Management Handbook for Schools  (PMH4S).
2.4
The Regulations state that when an employer has to make an assessment as to whether a fixed-term employee has been treated less favourably with regard to any term of their contract, it is necessary to look at the ‘whole package’ rather than the individual terms.  Therefore, it may be permissible to deny a fixed-term employee certain benefits as long as the overall package is just as good as permanent colleagues.  If head teachers are considering excluding fixed term workers from any benefits they should seek advice from a HR Advisor in this circumstance. 
2.5
Head teachers are advised to contact their HR Advisor prior to establishing a fixed term/temporary post or when considering terminating a fixed term/temporary contract holder.  The HR Advisor will be able to advise on the relevant processes and options that need to be considered including redundancy and access to potential redeployment opportunities with Nottingham City Council if appropriate.
2.6
It should be noted that if a head teacher employs a colleague on a fixed term contract that is for the duration of 2 years or longer, then they should ensure that there is sufficient funding for a provisional redundancy payment.  Please note that colleagues on fixed term contracts with 2 or more years prior continuous service will be entitled to a redundancy payment based on the length of their continuous service and not necessarily the length of the fixed term contract.  Please note a colleague covering fixed term contracts linked to maternity, adoption, long term sickness may not be entitled to a redundancy payment when this fixed term contract ends.  Please consult with your HR Advisor.
2.7 Employees on a fixed term contract at locally maintained schools (i.e. not Academies), who have completed a successful probationary period (please note, the probationary period applies to school support staff only), are encouraged to try and obtain alternative employment prior to the potential ending of their fixed term contract.  The Council’s Recruitment Portal, including current vacancies, can be found at http://jobs.eastmidlandssharedservices.org/Nottingham.
3.
Renewal of a Fixed-term Contract

3.1    The renewal of a fixed term post, requires formal governing body approval and people management records to be updated. It is also recommended that Trade Unions are consulted. 
 

3.2     Following governing body approval , the employee should be notified as soon as possible if their fixed term contract is to be extended (without a break) for a further period, in respect of the same contract of employment.

3.3     The school will need to contact their payroll provider to ensure that the employee is advised of this in writing, issued with an extension to contract and to avoid any interruption to pay.
4.
Right to Permanent Employment

4.1
Where an employee has been employed on successive fixed-term contracts for a period of four years or more, if the employee is offered a renewal of the contract, that renewal will be deemed to be on a permanent basis, unless the school can demonstrate it has objective reasons for a further fixed-term contract. (see paragraph 2.2)
4.2
It is worth noting that permanent status can be obtained only when the contract is renewed, or when the employee is engaged on a new fixed-term contract, or when the employee already has, at the date of the renewal/re-engagement, a period of four years or more continuous employment with the school. 
4.3 
Schools can decide to make a fixed term contract permanent at any point during the fixed term contract.  
5
Termination of a Fixed-term Contract
5.1 
As long as the employee has been provided with written confirmation of their fixed term contact end date, although, there is no formal requirement for notice on either side when a fixed-term contract is due to expire, it is recommended that head teachers meet with employees. 

5.2 Where no end date is specified, the employee should be provided with notice in line with their contract of employment.  Schools will need to consider the:
· employee’s length of continuous service (this may include service with an employer named in the Redundancy Payments (Continuity of Employment in Local Government etc.) (Modification) Order 1999).  Please contact your HR advisor for advice.
· Teachers’ periods of notice as outlined in the Conditions of Service document for Teachers which is detailed in the table listed below:
	Finishing Date
	31 August 
	31 December
	30 April

	Notice under conditions of service to be received by
	31 May
	31 October
	28 February

	Notice date if teacher has 12 years continuous service*
	31 May
	30 September
	31 January



*actual notice date dependent on number of years continuous service between 8 & 12 years and will equal one week for every year of eligible continuous service.  The above table does not apply for Head Teacher notice dates.
5.3 
School support staff can be given notice at any point during the year, the length of notice being based on a continuous local government service.  It is advised, however, that contracts run to the end of a term (including the holiday) where a complete term has been worked
5.4
For locally maintained schools it is recommended that four months prior to the expiry of the fixed term contract, the head teacher should meet with the employee to advise them about potential redeployment opportunities within Nottingham City Council.  The school’s HR advisor will be able to offer further guidance on the appropriate process that needs to be followed.
5.5
If the role that the employee is undertaking on a fixed-term contract becomes available on a permanent basis, advice should be sought from the HR advisor in the first instance as to how the job can be filled.  
5.6
It should be noted that the line manager/head teacher should make formal contact with the employee in plenty of time prior to their contract expiring.  This will help ensure that the leaving processes are adhered to and will allow for any outstanding issues to be resolved before the employee’s last day.  (This is regardless of whether the employee is to leave the Council’s/school’s employment.
5.7
Please see section 7 for specific advice on terminating the contract of a worker who is pregnant or on maternity leave.
6.
Alternative Employment
6.1
Regardless of the employee’s length of service, the head teacher, should have a discussion with the individual prior to their fixed term contract coming to an end.  (as detailed  above).  

6.2 The school/academy should consider whether there are any other suitable vacancies across the school that employees could be redeployed into.
6.3 
To ensure that employees in locally maintained schools are given every opportunity to secure suitable alternative employment, consideration should be given to whether there are any appropriate redeployment opportunities within Nottingham City Council.  Advice on accessing this support should be sought from the HR Advisor. 
7.
Redundancy

7.1
If the employee has been continuously employed for at least two years on the expiry of the fixed-term contract, they may be eligible to receive redundancy payment.  It should be noted that if the employee has been offered a ‘suitable alternative’ post and have unreasonably refused it, then any redundancy compensation may be affected. 

7.2
A fixed-term employee does not need to have been employed by NCC/the school  to qualify for two years’ service as they may have acquired continuous service from a previous organisation listed in The Redundancy Payments (Continuity of Employment in Local Government, etc.) (Modification) Order 1999 (as long as the employee has no more than one week’s break in service)
7.3
Employees on fixed term contracts will only be eligible for redundancy pay if they have two years’ continuous service and if they are in a true redundancy situation.  An employee on a fixed-term contract covering maternity leave or another temporary role may not meet this criterion; however a HR Advisor will provide advice on this issue 
7.4
If the fixed term contract is ending in line with the expected ‘termination date’,  although there is no requirement to consult collectively in terms of the law, it is best practice to still consult with the individual as already detailed in section 4 
7.5
However, if the effect of any service area or school restructure is that it would bring a fixed term contract to an end sooner than the original contract end date, normal consultation periods will need to be followed.  Head teachers are advised to discuss options available with the school’s HR advisor, further information on this scenario can be found in the Restructuring Principles and Redundancy Guidelines (see PMH4S).  
7.7
If the employee has less than 2 years service with NCC/school (or for an organisation covered by the RMO) they would not be eligible for statutory redundancy payment.  
7.8     Employees who are dismissed by reason of compulsory redundancy may also receive their pension benefits without reduction, subject to them meeting the relevant criteria within the Local Government or Teachers’ Pension Scheme regulations. The head teacher will therefore need to consider the costs associated with this and the potential financial impact on the service area or school budget due to the pension strain payment. 
8
Fixed term workers who are pregnant or on maternity leave
8.1 
Fixed Term Workers who are pregnant or on maternity leave have protection under The Fixed Term Worker Regulations (Prevention of Less Favourable Treatment) Regulations 2002 amended in 2008 as listed above and under the Equality Act.  The Equality Act outlines that discrimination on the grounds of pregnancy and maternity leave is unlawful.  This means that fixed term workers who are pregnant or on maternity leave are likely to have the same rights and entitlements as permanent employees. This includes being covered by the regulations related to statutory maternity pay (SMP) and statutory maternity leave.
8.2 
To refuse to offer fixed term employment or extend a fixed term contract for reasons related to pregnancy or maternity leave will amount to unlawful discrimination under the Equality Act.  Please note that there is no legal requirement for a candidate to disclose to an employer that she is pregnant.  There is no qualifying period of employment to make a claim for pregnancy, maternity or sex discrimination.  
8.3 
There is no requirement for a school to extend a fixed term contract or renew it for the sole purpose of covering a worker’s period of maternity leave.    However, if the reasons for dismissal are related to pregnancy, maternity leave or childbirth then the dismissal is automatically unfair.  As above no qualifying period of employment is necessary to submit such a claim.  The school’s HR advisor should be consulted.
8.4 
If a fixed term contract expiries or is not renewed whilst the employee is pregnant, or their period of maternity leave ends by reason of dismissal, the school should write to the employee clearly outlining the reason for her dismissal.  An employment tribunal may award compensation if this is not completed.  Schools should seek advice from their HR Advisor if there are any questions.
8.5 
Redundancy may be a fair reason for dismissal in the case of fixed term employees, in situations where, for example, the specific piece of work that the fixed term contract covered is now concluded.  Please see section 19 in Restructuring Principles Guide (see PMH4S) for specific advice on maternity and redundancy. 
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